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FATCA Overview 

FATCA (the “Foreign Account Tax 
Compliance Act”), was enacted by the U.S. 
Congress in 2010.  FATCA is intended to 
prevent U.S. taxpayers from hiding income 
in foreign entities. 
 
FATCA forces American payors to inquire 
about the tax status of both direct and 
indirect owners of foreign payees, and to 
withhold 30% of payments if adequate 
documentation is not received. 
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FATCA Timeline 

 

FATCA will become effective over several 
years:  
 
• 2013:  Foreign entities register with IRS 
• 2014: Withholding starts on interest and 
dividends 
• 2015:  Withholding starts on gross 
proceeds 
• 2017:  Law applies to all payors and all 
payments 
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FATCA is complex, but the basics are simple . . . 
 

FATCA relevant functional groups
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entities that need to be 

FATCA compliant
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potential U.S. investors

Withholding & Reporting - 
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groups affected by 
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Identify withholding & 

reporting requirements
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FATCA requires payors to 
“know their customer”. 

1. “I am an American” 

2. “I am European” 

3. “I am a foreign individual” 

4. “I am a foreign government or pension fund” 

5. “I am a foreign business” 

6. Almost any other answer winds up being 
classified as  a “Foreign Financial 
Institution” (FFI) 

One question              Six Answers 

http://www.google.com/imgres?imgurl=http://gayletabor.com/wp-content/uploads/2011/08/who-are-you.jpg&imgrefurl=http://gayletabor.com/2011/08/who-are-you/&usg=__BEcQhXzBrbpTrpo6kg7g5fWOE_k=&h=567&w=421&sz=104&hl=en&start=6&zoom=1&tbnid=lTzb58rjcez01M:&tbnh=134&tbnw=99&ei=YRo0UJW7I4KW8gSSp4HIBg&prev=/search?q=who+are+you&hl=en&gbv=2&tbm=isch&itbs=1
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“I am an American” 

1. Americans provide the payor with forms 
W-9, providing their names, addresses, 
and taxpayer identification numbers. 

2. Payors are relieved of any FATCA 
responsibilities.   

3. Payors report the payment to IRS on 
regular income tax forms. 

 

http://www.google.com/imgres?imgurl=http://www.bullybaby.com/Images/I_Am_an_American_1.jpg&imgrefurl=http://www.bullybaby.com/The_War.htm&usg=__siEDK4HFSvYe0Eg94kfsWozokg8=&h=490&w=442&sz=31&hl=en&start=43&zoom=1&tbnid=2kAIDxgmsDl7UM:&tbnh=130&tbnw=117&ei=nh40UNPcOJOe8gTT6oDICw&prev=/search?q=i+am+an+american&start=40&hl=en&sa=N&gbv=2&tbm=isch&itbs=1
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“I am European” 

1. France, Germany, Italy, Spain and the 
United Kingdom have announced their 
intent to implement rules similar to 
FATCA. 

2. IRS expects that payees in these countries 
will be relieved of any FATCA obligations. 

3. IRS is in negotiations with other countries 
to pursue similar bilateral agreements 
designed to eliminate tax evasion. 

 

http://www.google.com/imgres?imgurl=http://upload.wikimedia.org/wikipedia/commons/b/bc/Europe_flags.png&imgrefurl=http://en.wikipedia.org/wiki/File:Europe_flags.png&usg=__M4HCgfbTM3IEtFTC5QJe-Bn9pCU=&h=996&w=1200&sz=94&hl=en&start=20&zoom=1&tbnid=2-ibTOiUQDTpBM:&tbnh=125&tbnw=150&ei=ix80UIC_D5Ki8ATBw4CgAw&prev=/search?q=european+flags&hl=en&gbv=2&tbm=isch&itbs=1
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“I am a foreign individual” 

1. Individuals who are not U.S. citizens or 
residents need to confirm their tax status by 
providing forms W-8 BEN. 

2. Payments made to foreign individuals are 
exempt from FATCA, unless the payment is 
made for the benefit of someone else. 

 

http://www.google.com/imgres?imgurl=http://blogs-images.forbes.com/briansolomon/files/2012/05/fva-300-eduardo-saverin-twitter-300w2.jpg&imgrefurl=http://www.forbes.com/sites/briansolomon/2012/05/18/eduardo-saverins-net-worth-publicly-revealed-more-than-2-billion-in-facebook-alone/&usg=__4NuZFHHi6C91eD58iCxV0sU9HhQ=&h=300&w=300&sz=13&hl=en&start=2&zoom=1&tbnid=7ciUD9LetHAeaM:&tbnh=116&tbnw=116&ei=-CA0UOL9B5CC8QSG0IHYBQ&prev=/search?q=eduardo+saverin&hl=en&gbv=2&tbm=isch&itbs=1
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“I am a foreign government or 
pension fund” 

1. Foreign governments and sovereign wealth 
funds will be excused from FATCA 
registration. 

2. Foreign pension funds will have “simplified” 
FATCA registration or exemption 
procedures. 

 

 

http://www.google.com/imgres?imgurl=http://www.stockwatch.in/files/goi_logo.jpg&imgrefurl=http://www.stockwatch.in/government-says-ombudsman-telecom-sector-24156&usg=__CYW3-spgQvNDIocWt66-tnBxHA0=&h=346&w=258&sz=25&hl=en&start=7&zoom=1&tbnid=W6L-AnpSfn6gjM:&tbnh=120&tbnw=89&ei=ZCc0UKjsKpDQ9ASchIHoDQ&prev=/search?q=government+logo&hl=en&gbv=2&tbm=isch&itbs=1
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“I am a foreign business” 

1. An active business will have a simplified 
process of complying with FATCA 
documentation. 

2. IRS calls these entities “Non-financial foreign 
entities (NFFEs)” 

3. NFFEs must identify any “substantial” U.S. 
owners (vote or value > 10%). 

 

 

http://www.google.com/imgres?imgurl=http://upload.wikimedia.org/wikipedia/commons/8/8d/Factory_1.png&imgrefurl=http://en.wikipedia.org/wiki/User:Oddbodz/Article_Factory&usg=__x41APunOR8yVCkqeulrNHnh91hY=&h=329&w=400&sz=27&hl=en&start=2&zoom=1&tbnid=m8K7FswdHKPxaM:&tbnh=102&tbnw=124&ei=wCg0UKrdK5HK9QSf4oHABw&prev=/search?q=factory&hl=en&gbv=2&tbm=isch&itbs=1
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“I am something else . . .” 

1. Other entities (and all investment funds) are 
likely to be classified as investment entities 

2. IRS calls these entities “Foreign Financial 
Institutions (FFIs)” 

3. FFIs offer the greatest opportunity for U.S. 
taxpayers to hide from the IRS.  As a result, 
FATCA imposes severe rules on FFIs. 

4. If an FFI expects any payments from U.S. 
sources, it should consider entering into an 
agreement with the IRS. 

 

 

http://www.google.com/imgres?imgurl=http://3.bp.blogspot.com/-Sih6A_AJ65o/TiW4NV-KQBI/AAAAAAAAAIw/aRQnepWNNgo/s1600/sad_face.jpg&imgrefurl=http://saneandsingle.blogspot.com/2011/07/sad-face.html&usg=__AE-jkiSnafTECj2QnZ5F5yQpi6E=&h=1050&w=1050&sz=43&hl=en&start=4&zoom=1&tbnid=3ivFBv_TIivH1M:&tbnh=150&tbnw=150&ei=Qis0UIPmLY7A9gSStICgCQ&prev=/search?q=sad+face&hl=en&gbv=2&tbm=isch&itbs=1
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1. Avoid U.S. Investments: FATCA only applies to certain payments 
made from U.S. sources: 

• U.S. borrowers:  Payments of interest, principal, or proceeds from 
the sale of the note.  Certain U.S. debt incurred before 2013 will be 
exempt from FATCA. 

• Stock in U.S. Corporations:  Payments of dividend income, 
redemption or sales proceeds from sale of the stock. 

• U.S. Rental property:  Rental or royalty income from U.S. 
properties 

• Other Payments:  FATCA applies to certain other payments from 
U.S. sources, whether made directly or indirectly through another 
FFI.  IRS has suggested that payments will be treated as made 
ratably from all underlying assets, so half of a dividend from a 
foreign corporation might be treated as U.S. source if half the fund’s 
assets are based in the U.S.! 

How FFIs can deal with FATCA 
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2. Persuade your government to collaborate with IRS:  France, 
Germany, Italy, Spain and the United Kingdom have announced plans 
to enter into bilateral agreements with IRS.  These agreements will 
relieve local funds from FATCA compliance.  IRS has announced that it 
is in negotiations with other countries. 

3. Lose 30% of U.S. investments:  Ignoring FATCA risks the loss of up 
to 30% of a fund’s U.S. assets.  This is BEFORE the regular 30% U.S. 
withholding on interest and dividends, and U.S. tax on business income. 

4. Register with IRS: Enter into a contract with IRS to become a 
“participating Foreign Financial Institution”.   

 

How FFIs can deal with FATCA 
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FATCA requires participating FFIs to perform one or more of the following functions: 

1. Entity Classification: Categorize all funds and operating companies based on domicile, activities, 
and investments 

2. Investor Due Diligence: Develop and implement procedures for classifying pre-existing and new 
accounts by searching for or gathering, respectively, and verifying information on individual and 
entity investors. 

3. Documentation: Request, receive, validate, and store a number of different tax certificates and 
certification from investors and be able to provide such information when requested. 

4. Withholding: Certain funds will be required to withhold on payments to nonparticipating foreign 
financial institutions (FFIs) and recalcitrant account holders that do not comply with FATCA 
requirements. 

5. Reporting: Certain funds will need to report investor information to the US government, such as 
account balances and cash flow information. 

6. Certification: Funds will need to certify compliance with the provisions of the FATCA regulations. 
The “Responsible Officer” will need to be able to provide the US government with a number of 
certifications of compliance with FATCA’s requirements. 

Participating FFIs pick up a lot of duties beyond 
registration. . . 
 

The first step in any FATCA process will be Entity Classification.  Remaining 
responsibilities will be determined in relation to each entity’s FATCA Classification. 
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Entity classification generally determines the obligations under FATCA for each of the entities in a fund’s 
operating structure 

Examples of Fund and Related Entities 

1. A foreign limited partnership 

2. A foreign GP entity 

3. A foreign ultimate GP entity 

4. One or more foreign holding companies treated as either partnerships or disregarded entities for U.S. 
tax purposes 

5. Side funds 

6. Management companies 

7. Sub Advisor entities 

 

The Expanded Affiliated Group (EAG) 

Each FFI that is a member of an expanded affiliated group must obtain the status of either a participating FFI or 
registered deemed-compliant FFI as a condition for any member of such group to obtain the status 
of either a participating FFI or registered deemed-compliant FFI. 
 
Members of an expanded affiliated group may include partnerships, corporations, and other entities under common 
control. 

 

Entity Classification 
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Certain entities will be required to or must perform Investor Due Diligence to determine the reporting and 
withholding obligations with respect to each investor.   The level of examination required varies depending 
on the type of account held.  

 

Action items to meet the due diligence requirement may include:  

1. Identify processes currently in place such as collection of information (in addition to Forms W-8s and 
W-9s) from each client (investor or account holder?), the type of information stored for each client 
(investor or account holder?), and the existing investor on-boarding process for new funds. 

2. Consider whether to adopt a policy to request documentary evidence for all non-US accounts 
regardless of whether there is US indicia to avoid having to do manual or electronic searches. 

3. Consider whether to adopt a policy to close any recalcitrant accounts or non-participating FFIs (and 
consider if you are legally able to do so). 

4. To the extent information is stored in multiple places, develop a process to streamline the investor 
information maintenance so there is only one master file. 

5. Develop a process for determining when a waiver of local-jurisdiction secrecy laws may be needed and 
a procedure requesting such waiver. 

6. Develop protocols and procedures for handling communications with investors (e.g., how FFI will 
request investors to provide documentation, how Investor Relations will handle inquiries from 
investors, etc.)  

Investor Due Diligence 
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FATCA requires various forms of documentation to be obtained from account holders and it must be 
tracked and stored. 

 

Action items to meet the documentation requirement may include:  

1. Identify processes currently in place in tracking and storing various documentation about the funds’ 
account holders. 

2. If not already in place, develop policies and procedures for soliciting, processing, and storing Forms 
W-8, W-9 and additional documentary evidences as required. 

3. Develop a process to perform the following:  

a. Track dates and status of requests for additional account holder documentation, 

b. Record relevant information from and about documentation obtained from account holders. For 
example, the type of document, foreign tax identification number contained in the document, the 
place of issuance, the dates of issuances and expiration (if any), 

c. Document inquires to and responses from investor relations and, 

d.  Monitor the expiration of the validity period of account holder documentation. 

 

Documentation 
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FATCA’s withholding and reporting obligations apply where there is a withholdable payment (payment 
related to US source FDAP income or gross proceeds from the sale of assets that generate US source 
interests and dividends).  It is, therefore, important to track a payment’s “source” and identify which 
instruments generate US source interests and dividends.  

 

Action items to meet the withholding requirement may include:  

1. Assess what process is already in places to perform identification of US source income, withholding 
and depositing for US source fixed or determinable annual or periodical (“FDAP”) payments such as 
interests and dividends.  

2. FFIs should register for electronic payments with the IRS to deposit tax withheld according to the 
prescribed timetable. 

Action items to meet the reporting requirements (starting in 2014) may include: 

1. Ensure that a process is in place to obtain information and fulfill the reporting requirements relating 
to US Accounts, Recalcitrant Accounts, etc.  

2. Determine whether you will perform these functions in-house, or outsource them to a third-party 
service provider.  

3. Put policies and procedures in place:  

• (1) to process and track waivers of local country disclosure restrictions and/or data protection 
laws that prevent reporting to IRS and  

• (2) that address tension with local laws that prohibit closure of accounts held by recalcitrant 
account holders.  

Withholding & Reporting 
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A FFI must appoint a responsible officer to enter into an FFI Agreement with the IRS and make periodic 
certifications regarding the FFI’s compliance.  This function cannot be outsourced to a third party. Thus, 
even if a third-party service provider performs some of the other required FATCA functions (i.e. reporting 
compliance), the responsible officer must be satisfied that all of the FATCA requirements have been 
adequately completed before providing certification.  

 

Action items to meet the certification requirement may include:  

1. Identify who the responsible officer will be. 

2. Develop processes and controls for the responsible officer to sign off on certifications required under 
FATCA within specified timeframes. 

3. Consider developing a sub-certification process to enable various individuals in the organization 
performing different FATCA roles to provide assurance to the certifying officer. 

4. Draft internal procedures and protocol document relevant to the FATCA compliance process 
(required as part of the certification). 

5. Enter into FFI Agreement with IRS (when available). 

 

 

 

Certification 
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Identify key legal issues:  
 

 Do  subscription documents currently allow you to demand information necessary to comply with 
FATCA? 

 Do you have tax indemnity obligations (e.g., under gross-up provisions) that are impacted by 
FATCA? 

 Do any foreign laws and/or contractual provisions applicable within the scope of your “FATCA  
footprint” conflict with FATCA’s reporting and/or withholding requirements?  Consider: 

– Data protection / privacy / confidentiality laws protecting customers’ and investors’ privacy. 

– Contractual provisions prescribing lock-ups or limiting use of client information. 

 Do any foreign laws and/or contractual provisions conflict with FATCA’s reporting requirements 
or the requirement that certain recalcitrant accounts be closed? 

 Have you given consideration to legal issues regarding allocation of any tax withheld  (whether 
rightly or wrongly) amongst investors in an investment vehicle (e.g. Cayman blocker may be a 
corporation and withholding tax on blocker may need to be allocated amongst all investors rather  
than specifically allocated to recalcitrant investors)? 

 
Investor Relations issues: 
 

 How is information currently shared among different parties involved in communicating with 
investor? 

 How will you request additional information of the investor, if needed for FATCA purposes? 
 How can an investor change his account or contact information and how is this change processed? 
 How are records of client correspondence maintained? 
 

Legal and Investor Relations Considerations 
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1. FFI Agreement: Promoters should consider asking investors to agree 
that the fund can enter into a “participating FFI Agreement” with IRS.  
This permission should include a waiver of any legal restrictions on the 
provision of FATCA information to IRS.  Some investors may demand 
that the  fund comply with FATCA, others may object. 

2. FATCA Information: Require investors to provide information 
necessary or convenient for the fund to comply with FATCA.  The 
information generally will be provided on forms W-9 or W-8, but 
additional information may be required. 

3. Remove “Bad” Investors:  It is possible that IRS will demand that a 
fund remove any investor who does not provide the necessary FATCA 
documentation, or else disqualify the fund as a participating FFI. 

 

How FATCA may change your fund documents 
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Domestication 
 Reconsider the location of your future and existing funds.  

Domestic funds do create certain issues – including potential 
phantom income and increased filing requirements (PFIC, etc.).  
However, in practice, phantom income is often not material and 
controlling filing requirements can ease investor relations. 

 
Aggregation  
 Foreign LPs with multiple US investments may wish to aggregate their 

investments into a single investment flow through vehicle.  For example, 
a foreign LP could establish a single U.S. LP to act as an investment 
platform into the U.S.  The LP would likely not be required to satisfy 
multiple FATCA information requests, and would control cross-border 
distributions and related filing requirements.   
 

Planning Opportunities 
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Key Upcoming Dates for Withholding 
 

Calendar year Due Date Action Item 

2013 July 1, 2013 
FFIs must enter into FFI agreements with the IRS; application to come online by 
January 1, 2013 at the latest 

2014 January 1, 2014 FATCA withholding on FDAP begins 

2015 January 1, 2015 FATCA withholding on Gross Proceeds begins 
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Key Dates for Reporting US Accounts 
 

Calendar year Reporting due Reporting Requirement to US accounts* 

2013 July 1, 2013 
FFIs must enter into FFI agreements with the IRS; application to come online by 
January 1, 2013 at the latest 

2013 September 30, 2014 
Required to report only name, address, TIN, account number, and account balance with 
respect to US accounts identified as of June 30, 2014 

2014 March 31, 2015 Required to report only name, address, TIN, account number, and account balance 

2015 March 31, 2016 
Required to report only name, address, TIN, account number, account balance, and 
income paid 

2016 March 31, 2017 
Required to report only name, address, TIN, account number, account balance, income 
paid, and gross proceeds 

2017 March 31, 2018 All of the reporting for calendar-year 2016 as well as foreign pass-through payments 

* In the case of US-owned foreign entity, the information must be reported for the entity as well as the name, address, and TIN for 
each substantial US owner. 



Circular 230: This document was not intended or written to be used, and it cannot be 

used, for the purpose of avoiding US Federal, state or local tax penalties that may 

be imposed on any taxpayer.  

This presentation has been prepared for general guidance on matters of interest only, 

and does not constitute professional advice. You should not act upon the 

information contained in this publication without obtaining specific professional 

advice. No representation or warranty (express or implied) is given as to the 

accuracy or completeness of the information contained in this publication, and, to 

the extent permitted by law, PricewaterhouseCoopers LLP, its members, 

employees and agents do not accept or assume any liability, responsibility or duty 

of care for any consequences of you or anyone else acting, or refraining to act, in 

reliance on the information contained in this publication or for any decision based 

on it.  

© 2012 PricewaterhouseCoopers LLP, a Delaware limited liability partnership. All rights 

reserved. PwC refers to the US member firm, and may sometimes refer to the 

PwC network. Each member firm is a separate legal entity. Please see 

www.pwc.com/structure for further details. This content is for general information 

purposes only, and should not be used as a substitute for consultation with 

professional advisors. 
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